the filing. The response shall be filed with the office of
CItIZﬁn assistance and, if timely, shall beforwarded to the
counci | .

(s) After conducting a public hearing on the

suppl emental filing, the city council shall, within the periods
identified in subsubsection {s), issue awitten order, which may
be in any lawful form approving the proposed rate in whole or in
part , or denying the proposed rate in whole or in part.

_ (6%_ The order specified in subsubsection (5) shall be
I ssued wthin 90 daysafter the tolling order for any rate the
franchi see justifies based on the benchmark rates set out in the
rccregul ations.  The order shall beissued within 150 days of
the tolling order forany rate the franchisee justifies on the
basis of a cost of service analysis.

Sec. 9-3-209 Provisions generally applicable to rate orders.

(a) Any rate order of the city council shall beeffective
uRon the date and upon such terms and conditions as specified by
the council. Arate order shallbe released to the public and
the franchisee. In any casewhere the council approves, denies
or tolls arate or charge, orders that a rate or charge may go
into effect subject to refund, orders refunds or establishes a
rate or charge, a public notice shall be published in anewspaper
with general circulation in the city stating that the order has
been I'ssued and is available for reviewin the office of citizen
assistance. Any such order shall be in witing, and explain the
basis for the city's deci sion.

(o) Except as prohibited by federal law, the city counci
may, as part of arate order,” inpose terms and condi'tions on a
franchi see that, it concludes, reasonably advance the public
interest. Any order establishing ratesor charges other than
t hose proposed by the franchisee shall explain why the
franchi see's proposed rates or charges were unreaSonable and why
the rates and charges established by the order are reasonabl e.
In no event may an order establishing rates or charges other than
those proposed by the franchisee orrequiring a franchisee to
make refunds to subscribers be issued by the city council unless
and until the franchi see hasbeen given notice of; and an
opportunity to comment upon, the order.

Sec. 9-3-210 Obligations-6f franchisee.
(a) A franchisee shall inplement remedial requirenents,
includinc refunds and prospective rate reductions, within 60 days

o the cz=e on which the city council issues the order inposing
the requirenents.
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(b) Wthin 90 days of the date on which an order nmandatin
remedy is issued, a Tranchisee nust file acertification, sig
by an authorized representative, stating:

a
%ed

(1) whether the franchisee has conplied with all
provisions ofthe council order;

- (2) describing the measures taken to inplenment the
council order; and

(3) showing how any refunds (including interest
thereon) were calculated and distributed.

(¢c) It is the franchisee's obligation to maintain books and
records of account so that it can make proper refunds.

(d) It is the franchisee's obligation to submt as conplete a
rate filing as possible.

(e) Information requests.

_ (1) Afranchisee and any ot her Person havi ng records
show ng revenues or expenses that are allocated to the
franchisee's cable systemin the city shall respond to requests
for information fromthe admnistrator within reasonable
deadl i nes established by the administrator. Afranchisee is
responsible for ensuring that such other entity responds to the
city's requests.

~(2) Because federal law limts the tine available to
the city to provide an initial response to arate filing, a
franchi See shall be prepared to respond to arequest for
information fromthe admnistrator, nmde prior to the issuance of
an order under section 9-3-208(b), within five days of the date
it receives the request; provided, that a franchi'see may decline
to respond to such arequest if it consents to the issuance of a
tolling order by the council, pursuant to section 9-3-208(b), and
to pFOVIdIn? the requested information as part of its _
suppl enental filing pursuant to section 9-3-208(c). | nformation
requests made under this section nar include a request for
information that the franchisee would be required to provide as
part of a supplemental filing.
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sec. 9-3-211 Duties of the office of citizen assistance and
adm ni strator.

a) The office of citizen assistance and the admnistrator

shallbe responsible for adninist%ring the provisiops of this
article, as provided below. Wthout™limtation and by way of
illustration, and except as inconsistent with Fccregulations:

(1) The office shall ensure that noticesare given to
the public and the franchisee as required by this article and by
Fccregul ati ons.

_ (2) The admnistrator may submt requests for
information to a franchisee and establish deadlines for the
franchi see's response to them

(3) rrgood cause, the admnistrator may extend any

filing or response deadline except as to nmatters that are
mandatory under Fccregul ations.

_ (4) The admnistrator shall rule on any request for
confidentiality.

_ (5) The office shall prepare the reconmendations to the
city council under section g-3-208. |If the office reconmends
that a proposed increase in rates and charges be denied in whole
or in part, it shall

(i) recommend other rates and charges, which my
be the franchisee's existing rates and charges, and explain the
basis for its recomrendation;

(i) determne whether the franchisee shall nake
refunds and, if so, recommend an anmount of refunds and explain
the basis for its determnation and reconmendation; and

_ (i1i) notify the franchisee ofits recomendations
and determnations at the time they are submtted to the council.

Sec. 9-3-212 Penalties and forfeitures.

Except as prohibited by federal |aw, a request by a franchisee
;or %gproval of rates and charges nay be deni‘ed, 1if the
ranchi see:

~(a) knowi ngly submts false or fraudulent information to the
city in connection with any request; or

(b)y fails to conply with any lawful order or request of the
city , including, but not limted to, arequest for information
and an order setting rates.



Sec. 9-3-213 Proprietary infornation.

~ (a) If any provision of this article, or if any request for
i nformation properly made pursuant to this article, requires a
franchisee to produce for the city what the franchi see considers
to be proprietary information, the franchisee shall produce the
i nformation. However, at the time such information is produced,
the franchisee may request that all or specific, identified
portions of the information be treated as confidential and
withheld frompublic disclosure. Such a request shall state the
reasons why the identified information should be treated as
Propr|etary and the facts that support those reasons. Requests
or the confidential treatment of proprietary information will be
reviewed by the admnistrator based URﬁn FCC regul ations and
state and local law, as apPllcabIe. y deternmination by the
admnistrator that information is proprietary and is to be
wi thhel d from public disclosure shall be made in witing, and
such information shall be placed in a file for inspection bythe
public. If a franchisee's request for the confidential treatnent
of proprietary information is denied, the franchisee may seek
review of the denial by filing a request for reviewwith the city
attorney within five working days of the denial, in which case
disclosure of the alleged proprietary material shall be stayed
Pend|ng review. Notw thstanding any provision of this section to
the contrary, where a franchisee which is proposing an increase
inits rates or charges has submtted what it considers to be
Propr|etary information and has requested the confidenti al
reatnment of that information, the city shall, upon the
franchisee's withdrawal of its rate filing, imediately return
the information.

(b) Information that a franchisee clainms is proprietary nust

be clearly identified. If it is part of a larger subm ssion,
such as arate filing, the proprietary information nmust be
segregated fromthe remainder of the Submssion. It nust also be

clearl'y marked so that the city nmay determ ne where the _
proprietary information belongS within the subm ssion and how it
relates to the renainder of the subm ssion

(c) Any interested person may file with the admnistrator a
request t 0 i nspect nmaterjial that is being wthheld as,
proprietary. In determning such requests, the admnistrator
shal | wei gh the considerations favoring non-disclosure against
the reasons given for pern1tt|ng.|nsPect|on in light of the facts
of the particular case. The admnistrator may grant, deny or
conditionally grant a request. The admnistrator shall pronptly
notify the requesting person and the franchisee as to the
di sposition of the request. The party aggrieved by such
di sposition may seek review of the disposition by filing a
request for review with the city attorney. Disclosure will be
stayed pending review. Notw thstanding any provision of this
subsection to the contrary, the admnistrator shall deny any
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request to inspect proprietary material whenever such inspection
is prohibited by federal or state | aw.

Sec. 9-3-214 Pettittion for change in effective competition
stat us.

A franchi see may petition fora change | N effective
conpetition status, and the city shall consider that petition, in
accordance with 47C F.R § 76.915. The petition and three
copies shall be filed with the office of citizen assistance.

Sec. 9-3-215 Regul ation of rates; conplaints.

(a) Wenever, including follow ng receipt of a conplaint from
any subscriber or other person or receipt of an inquiry fromthe
city council, the admnistrator hat reason to believe that any

provision of this article or any term condition or provision of
a franchise or franchi se agreenent pertaining to rates and
charge6 that are subject to this article, ha6 been, is being or
will be violated, the adm nistrator shall pronptly undertake to
investigate the matter. Notice of the investigation shall be
given to the franchisee, and the adm nistrator shall undertake to
medi ate or otherwise adjust infornmally the matter rai sed in the

conplaint Or inquiry. If the matter cannot be adjusted
informally, the adm nistrator shall, upon notice to the
franchi see and the conplainant or the city council, as the case

may be, set the matter for public hearing in accordance with the
provi sion6é of subsection (b).

(b) I'n any public hearing under this section, the hearing
of ficer shall be the adm nistrator, unless the council designates
otherwi se. The hearing officer shall provide the franchisee and
the conplaining party or city council, whichever is applicable,
wWth witten notice of the date, tinme and place of the hearing by
first-class mail at | east 10 daysin advance of the hearing. The
hearing officer shall conduct the hearing in such a manner a6
will expeditiously and accurately ascertain the facts at issue.
Asfar as reasonably possible, the hearing shall be informl and
free fromtechnical rules of evidence. The franchisee and
conpl ai nant shall have the right to be represented by counsel at
the hearing, to present evidence and testinony, and to cross-
exam ne witnesses. The hearing officer shall receive and
congider 6UCh evi dence and testinony at the hearing a6 is deened
relevant. The franchisee shall furnish all books, paper6 or
ozher records requested for revi ew and consideration by the
hearing officer, and shall nake enpl oyee6 or agent6 available for
testinmony at the hearing. A taped or stenographic record of the
proceedi ng shall be nade.

(c) Not nmore than eoday6 followi ng the hearing, the hearing
of f1 cer shall issue a witten decision which shall be final and
bi ndi ng unl ess appealed. Wthin 20 day6 of the date that the
witten decision iIs issued, the franchisee, the conpl ai nant or
any subscriber to, the franchisee's system who is aggrieved by the
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deci sion may appeal it to the eity council. The decision may be
aﬁpealed.by Iling with the city clerk a petition which describes
the hearing officer's decision,” sets forth the reasons why the
decision is erroneous, and requests the council to review the
decision. If an appeal is taken, the decision ofthe hearing
officer shall be stayed until the council issues a decision on
the appeal .

(d) The admnistrator shall give public notice of the hearing
officer's witten decision, and the text of the decision shall be
made available to the public.

ARTICLE ™

Franchi se ree
Sec. 9-3-231 Finding.

The city council finds that public rights-of-way of the city
to be used by a franchisee for the operation of a cable system
are val uabl e public properties that have been acquired and
mai ntained by the city, and in some cases the comonweal th of
Virginia, at substantial expense to the taxpayers. The city
council further finds that the grant of a franchise to use public
rights-of-way for a cable systemis a valuable property right
wi thout which a franchisee would be required to invest
substantial capital

Sec. 9-3-232 Paynment to city.

As conpensation for use of the public rights-of-way, a
franchi see shall paythe city a franchise fee in an anmount no
| ess than three percent ﬁ39@ of its gross revenues. Every
franchi se agreenent shall specify the actual percentage ofthe
franchi see's gross revenues that the franchisee is initially
required to pay as a franchise fee. If the percentage of gross
revenues that 1s specified in a franchise agreenent is the
maxi mum which, at the tine the agreement is executed, federal and
state |aw authorizes the city to assess as a franchise fee, and
If federal or state law is subsequently anended to increase that
maxi mum percentage, then the franchise fee, as a percentage of
gross revenues of the franchisee subject to the agreement, shall
automatically increase to such |arger maxinmum percentage,
effective upon the effective date of the amended federal or state
law, unless the city expressly declines to apply the |arger
per cent age.

Sec. 9-3-233 Not a tax or in lieu of any other tax or fee.

(a) Payment of the franchise fee shall not be considered a
tax or a payment in the nature of a tax.

65



(b) The franchise feeis in addition to all other taxes and
payments that a franchisee may be required to pay under any
federal, .state or local law "and to any other tax, feeor
assessment | nposed by utilities or cable operators for use of
their services, facilities or equipnent, including any applicable
anusement taxes, except to the extent that such fees, taxes or
assessnents are required to be treated as a franchise fee under
the Cable Act, 47 U S.C. § 54.

Sec. 9-3-234 Paynents.

(a%_UnIess ot herwi se ﬁfOVIded in a franchise agreement, the
franchise fee and any other costs assessed by the city against a
franchi see shall be paid nonthly to the city and shal'l conmence
as of the effective date of a franchise. The city shall be
furnished at the tine of each payment with a statenment, certified
by the franchisee's chief financial officer or an independent
certified public accountant, stating that the figure which is
reported by the franchisee as its gross revenues for the paynent
period, and upon which the franchi See fee payment has been based,
| S acorrectrepresentation of the franchisee' s gross revenues
for the period. Unless otherw se provided in a franchise
agreenent franchise fee paynents shall be nade to the CIIY no
later t han 30 days follow ng the end of applicable paynen

eriod. Wthin 90 days of the end of any fiscal year, a _
ranchi see shall file"with the admnistrator an audited financia
statement, certified by an independent public accountant, for the
{ust concl uded fiscal year, which shall include a statenent of

he franchisee's gross revenues for the year.

(b) In the event any franchise fee payment is not nade on or
before its due date as specified in this section, the franchisee
shal | pay a penalty in the amount of 10 percent of the paynent
and, in addition, interest charges conputed fromthe paynent's
due date until t he ayment is made, using an annual rate of
interest equal to the average conmercial prime rate of interest
of the city's primary depository bank during the period the
paynent i s unpaid.

Sec. 9-3-235 No accord or satisfaction.

The acceptance of any paynent bythe city shall not be _
construed asa release or an accord and satisfaction ofany claim
the city mayhave for further or additional suns Payable_as a
franchise fee under this-article, or as the penalty and interest
due on an unpaid franchisee fee payment, or tor the perfornmance
of any other obligation of afranchisee.

Sec. 9-3-236 Audit and rel ated records.
(a)  The city shall have the right to insPect and copy records

related to a franchisee's gross revenues that are in the
possession or under the control of the franchisee, an affiliate
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or any other person that collects or receives funds related to
the franchisee's operation in the city. The franchisee shall be
responsi ble for providing such records to the city, wthout
regard to the person possessing them A franchisee shall ensure
that the records which aresubject to the city's right of

I nspection and copying under this section are naintained for at

| east five years.

~ (b) The city shall have the right to audit a franchisee's
fiscal and financial records, and to reconpute any_ anounts that
are payable under this article by the franchisee. The expenses
for such an audit shall be borne by the city unless the audit
discloses an under payment by a franchisee, in which case the
costs of the audit shall- "be borne by the franchisee as a cost
incidental to the enforcenent of itS franchise. Any additiona
amounts due to the city as aresult of the audit shall be paid,
to?ether with a penalty of 10 percent of such amounts and
Interest calculated in accordance with section 9-3-234, within 30
daysfollowng witten notice to the franchisee by the city of
the underpayment, which notice shall include a copy of the audit
report.

(c) Afranchisee shall maintain its fiscal and financial
records, and ensure that all relevant fiscal and financial
records are maintained by others on its behalf, in such a manner
as to enable the city to determne the cost of assets of the
franchi see which are used in providing services within the city
and to determne the franchisee's gross revenues.

ARTICLE N
| nsur ance; Indemnification; Performance Guar ant ees
Sec. 9-3-251 Insurance required

A franchisee shall maintain and, by its acceptance of a
franchi se, shall have agreed that 1t W ll naintain, throughout
the termof the franchise, at least the fol lowing |iabili:

I nsurance coverages insuring both the city and the franchiSee:

wor ker's conpensation and enployer liability insurance to meet.
all requirenents of Vir?lnla | aw, conprehensive general liability
Insurance with respect to the construction, operation and

mai nt enance of the cable system and the conduct of the

franchi see's business in the city; and comercial autonobile
|iability insurance cover|nﬁ.all mot or vehi cl es owed or | eased by
franchi see and any other vehicles while driven by franchisee's
enpl oyees, in the mninum amounts of:

(a) $2,500,000 for property damage resulting from any one
occurrence;

(b) $s5,000,000for personal bodily injury ordeath resulting
from any one occurrence; and
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(c) s1,000,000 for all other types of liability.

The city may review these policy limts no nmore than gnce a vear
and naK require reasonabl e adjuStments to them In the even
that the franchisee objects to an increase in a policy limt and
the parties are unable to agree on a nutually acceptable amunt,
the dispute shall be resolved by arbitration in accordance with
the procedures of the American Arbitration Association,

Sec. 9-3-252 Qualifications of sureties.

Al'l insurance policies shall be with sureties qualified to do
busi ness in the commonwealth of Virginia, with an Alor better
rating of insurance byBest's Key Ratlng Qui de, Property/Casualty
Edition, and shall be in a formapproved by the city.

Sec. 9-3-253 Policies available for review

Al'l insurance policies maintained by a franchisee shall be
avail able for review by the C|tg, and, for each policy, a
certificate of insuranCe shall be filed with the adm nistrator

Sec. 9-3-254 Additional insureds; prior notice of policy
cancel | ation.

Al'l general liability and autonobile liability insurance
policies shall name the city, its officers, boards, comm ssions,
commi ssioners, agents and enpl oyees as additional named insureds,
and shal| further provide that any cancellation or reduction in
coverage shall not be effective unless 30 days' prior witten,
notice thereof has been given to the admnistrator. A franchisee
shal | not cancel any i nsurance policy required by this article
rkthou% obtaining alternative insurance that has” been approved by

e city.

Sec. 9-3-255 Failure constitutes material violation

“Failure to conply with the insurance requirenents set forth in
%hIS ﬁrtlcle shall constitute a material violation ofa
ranchi se.

sec. 9- 3- 256 Indemnification.

~(a) Afranchise8 shall, at its sole cost and expense, fully
i ndemmi fy, defend andhol d-harm ess the CItY and its officers,
eanoYees and agent from and against .any and all |osses and any
and all claims, “suits, actions, liability and judgments for
damages or other relief, or otherw se subject to the cableAct,
47 U.’S. C. 558, arising out of the installation, construction,
operation or maintenance of the franchisee's cable system
including but not limted to any claimfor bod|I¥ injury, for
property damage, for the violation ofcivil rights, for'the
invasionofthe right of privacy, for defamation of any person,
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for the violation or infringement ofany copyrlght, trade qark,
trade nane, service mark or patent, or for the“violation of any
other right of any person. his indemity requirement does not
apply to progranmng carried on anychannel set aside for public,
educati onal Or government use, or any channel |eased pursuant to
47 U S, C. § 532, unless the franchisee was engaged in determning
the editorial content of the program or had a policy of
prescreening programmng for the purported purpose of banning

I ndecent or obscene progranm ng.

(b) The |ndenn|2¥ obligation of a franchisee under this
section shall include, but” is not |imted to, providing |egal
representation and otherw se defending the city and cify offices,
enPonees and agents against any claim suit, ‘or action
referenced in subsection (a).

(c) The city shall provide a franchisee with pronpt notjce of
any loss, claim suit or action referenced in subsection (a).

Sec. 9-3-257 No Limt of 1iability.

Nei ther the provisions of this article nor any damages
recovered or indemification received by the city shall be
construed to limt the liability of a franchisee for damages
under any franchise issued pursuant to this chapter.

Sec. 9-3-258 No recourse

Wthout |imting such inmnities as it may have under
applicable law the C|t¥ shall not be liable to a franchisee for
any | oss or damages that the franchisee may suffer as the result
of 'the city's exercise of its authorltg pursuant to this chapter,
a franchi se agreenent or other applicable |aw.

Sec. 9-3-259 Security fund.

(a) Prior to a franchise becomng effective, the franchisee
shall "post with the city a cash security deposit to be used as a
security fund to ensure the franchisee's faithful performance of
and conpliance with all provisions of this chapter, the franchise
agreenment and other applicable law, and all orders, permts and
directions of the CIIY, i ncluding the franchisee's paynent of any
claims, liens, fees, taxes or other payments due the city under
this chapter, the franchise agreenent or other |aw. The amount
of the security fund shall be equal to three percent of the
franchi see's projected annual average gross revenues.

(b) In lieu of a cash security fund, a franchisee mayfile
and maintain with the city an irrevocable letter ofcredit with
an acceptable surety in the amount specified in the precedlng .

aragraph to serve the sanme purposes as set forth therein. Said
etter of credit shall remainin effect for the full termof the
franchise plus an additional six (6) nonths thereafter. The
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franchisee and its surety shall be jointly and severally liable
under the ternms of the letter of credit for the franchisee's
failure to 8nsure its faithful performance of and conpliance with
all provisions of this chapter, the franchise agreement and ot her
applicable law, and all orders, pernits and directions of the
city, including the franchisee's paynent of anyclains, |iens,
fees, taxes or other paynents due the city under this chapter

the franchise agreenent or other law. The letter of credit shal
provide for 30 days' witten notice to the city prior to its
cancel | ati on, non-renewal or any material alteration of its
terms. Neither the filing ofa letter of credit with the city,
nor the city's receipt of any paynent thereunder, shall be
construed to excuse the franchisee's faithful performance of and
conpliance with all provisions of this chapter, the franchise
agreenent and other applicable |law, and all orders, pernmts and
directions ofthe city, or to limt the liability of the
franchi see for danmages.

(¢) The rights of the city with respect to the security fund
are in addition to all other rights ofthe city provided by this
chapter, other law, a franchise and a franchi se agreenent, and no
action, proceeding or exercise of a right with respect to such
security fund or letter ofcredit shall affect any such other
rights of the city.

(d) The follow ng procedures shall apply to drawing on the
security fund and letter of credit:

(1) If the franchisee fails to make tinely paynment to
the city of any ampbunt due under its franchise, a franchise
agreenent or applicable law, fails to nake tinely paynent to the
city of'any taxes due, or fails to conpensate the city within 10
days ofwitten notification that such conpensation is due for
damages, costs or expenses that the city has incurred by reason
of any act or omi ssion of the franchisee in connection with its
franchise or franchise agreenent, or by reason of the city's
enforcement of this chapter, the franchise or the franchise
agreenment, the city nay wthdraw the anount which it is due, with
any interest and penalties that are payable, fromthe security
fund or from nonies available under the letter of credit.

(ii) Wthin three days of a withdrawal from the security
fund or under the letter ofcredit, the city shall, by certified
mail, return receipt requested, provide witten notification of
the anobunt, date and purpo88 of such withdrawal to the
franchi see.

(ii1) If, at the time O a w thdrawal from the security
fund and under the letter of credit by the city, the anounts
avail able are insufficient to provide the total paynent towards
which the withdrawal is directed, the bal ance of such paynent
shall continue as the obligation ofthe franchisee to the city
until it is paid.
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(iv) No later than 30 days after providing the notice
under subsubsection (ii), the franchisee shall delrver to the
city, for deposit inthe security fund, an anount equal to the,
amount so wi thdrawn and shall restore the letter ofcredit to Its
original amount. Failure to nake timely delivery of such amount
to the city or to restore the letter of credit shall constitute a
material violation of the franchise.

(v) Upon termnation of the franchise under conditions
other than those providing for forfeiture of the security fund
the balance then remaining in the fund shall be withdrawn by the
city and paidto the franchisee within 90 days of such
term nation, PrOVIded that there is then no ‘outstanding default
on the part of the franchisee.

Sec. 9-3-260 Perfornmance bond.

(a) Prior to any cable system construction, up?rade or ot her
cable-related work Tin the public rights of way, a franchisee
shall establish in the city's favor a performance bond, in an
amount specified in the franchise agreement or other
authorization, to ensure the franchisee's faithful performnce of
the construction, upgrade or other work. Except as otherw se
provided in a franchise agreement, the amount of any required
p?ra?{nance bond shall be equal to 10 percent of the total cost

0 € work.

(b))  In the event a franchisee subject to a perfornmance bond
fails to conplete the construction, upgrade or other work secured
b%the bond in a safe, tinely and conpetent nanner in accord wth
the provisions of a franchise agreement, there shall be
recoverable, jointly and severally fromthe principal and surety
of the bond, any damages or |oss suffered by the city as aresult
of the franchisee's failure, including the full amount of any
conpensation, indemification or cost ofremoving any property of
the franchi see fromthe Publlc rights-of-way, or the cost of
conEIet|n% or repairing the system construction, upgrade or other
work in the public rights-of-way, plus a reasonable allowance for
attorneys' fees, up to the full amunt of the bond. The city may
al so recover against the security fund anyanount recoverable
under the bond, in cases where the nonies avail able under the
bond are insufticient.

(c) Upon conpletion of a cable systems construction, upgrade
or other work in the public rights-of-way and paynent of all
construction obligations of the franchisee, to the satisfaction
of the city, the city shall elininate the bond or reduce its
amount after a reasonable time to determne whether the work
perfornmed was satisfactory, which tine shall be_established
considering the nature ofthe work perforned. The Clt% may
subsequently require anew bond or an increase in the bond anount
for any subsequent construction, upgrade or other workin the
public rights-of-way. In any event, unless otherw se provided in
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a franchise agreenent, the total amount of the bond shall equa
10 percent of the cost of the work.

(d) The perfornmance bond shall be issued by asurety, with an
A-1 or better rating of insurance in Best's Key Rating Quide,
Property/ Casual ty Edition, shall besubject to'the approval of
the admnistrator and shall contain the follow ng endorsement:

*This bond may not be canceled, or allowed to
Iapse, until "60 days follow ng receipt by the
Cty of Alexandria, Virginia, of a witten notice
of an intent to cancel or not to renew the bond
that has been sent to the city by certified mail
return receipt requested.”

Sec. 9-3-261 Failure constitutes material violation.

Failure to maintain the security fund, letter of credit and
performance bond required by this article shall constitute a
material violation of afranchise.

sec. 9-3-262 Renedi es.

In addition to any other remedies available at |law or equity,
the city mayapply any one or a conbination of the follown _
remedies in the évent” a franchisee violates any provision of this
Fhapter, its franchise agreement or applicable state or federal

aw.

(a) In the event of a material violation, the city naK
termnate the franchise or shorten its termpursuant to the
procedures specified in this chapter.

(b) In the case of any violation, the city may inpose
penal ties available under” section 9-3-266 and ot her applicable
state and local laws for violation of city ordinances.

(c) In addition to or in lieu of an{ other remedy, in the
case of any vi ol ati on, the C|t¥ may seek |egal or equitable
relief fromany court of conpefent "jurisdiction.

(@ In the case of any violation, the city may utilize any
remedy provided forin a franchi se agreenent.

Sec. 9-3-263 Renedi es cumulative.

Al'l remedies under this chapter and a franchise agreenment are
cunul ative unless otherw se expressly stated. The eXercise of
one renedy shall not foreclose use of another; nor shall the
exercise of arenmedy or the paynent of |iquidated damages or
penalties relieve a franchisee of its obligations to comply with
Its franchise. Remedies may beused singly or in conbination
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In addition, the city nmay exercise any rights it has at |aw or
equity.

Sec. 9-3-264 Relation to insurance and indemity requirenents.

Recovery by the city of any anounts under an insurance policy,
a performance bond, asecurity fund or a letter ofcredit
required by this chapter, or otherw se made available by a
franchi see, shall not limt the franchisee's duty to indemify
the city for any additional anpbunts to which the city is due.
Nor shall such recovery relieve a franchisee ofits obligations
under a franchise, limt anmounts otherwise owed to the city, oOr
prevent the city from exercising any other rights or renedies it
may have

Sec. 9-3-265 Cost of consultant.

When necessary to aid in the review or analysis of matters
relating to rates and charges, technical standards, system
construction or upgrades, market surveys or in the city's
performance of other activities under this chapter, the city
shall be entitled to enploy the services of consultants to assi st
and supplenment the adm nistrator and the office of citizen
assi st ance. Except as otherwise provided in a franchise
agreenent or as the city and a franchi see may agree, al
reasonabl e consultant fees incurred by the city in this regard
shall be paid by the franchisee, or the franchisees, foror with
regard to which such work is undertaken by the city. By it6
acceptance of a franchise, a franchisee agree6 that such costs
are not franchise fees, but fall within one of the exception6 in
the Cable Act, 47 U S.C. § 542(g)(2). The terns of this section
shall not apply to any research by the city in connection with
the right of the city to purchase the system

Sec. 9-3-266 Penalties

Forviolation of provisions of this chapter or a franchise,
penal ties shall be payable from afranchisee's security fund as
follows:.

(a) For a failure to submit any plans relating to the
construction, installation or upgrade of any part of a system
$100/day for each day the violation continues;

(b) For a failure to Conmence operations I N accordance with
the requirenents of the franchise: $1,000/day for each day the
viol ati on conti nues;

(c) For a failure to substantially conplete construction in

accordance with the franchise: $1,000/day for each day the
vi ol ati on conti nues;
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(d) For transferring a franchise w thout approval
$2,000/day for each day the violation continues;

(e) For a failure to conply with a reguirement pertaining to
the provision of public, educational and governmental access
channels or to the use of the cable system by nenbers of the
public, by educational entities or by governnental agencies:
$I, 000 day for each day the violation continues;

(f)  For failure to conply with a requirement under this
chapter or a franchise agreenent pertaining to, or for failure to
respond to a request of the city tor, information, records or
docunents:  $1o00/day for each day the violation continues;

d(g) For a violation of any customer service standard: $200;
an

(h) ‘For any other violation for which actual damages my not
be ascertainable:  $1,000/daay for each day the violation

conti nues.
ARTICLE O
Admi ni strator
Sec. 9-3-281 Cabl e television adnministrator.

The position of cable television admnistrator, under the city
manager, is hereby established. The admnistrator shall be
appoi nted and nmay be removed by the manager. \Wenever the
admnistrator is authorized bythis chapter to present a
recommendation, report or other matter to the city council, such
presentation shall be made throu%h the city manager. The nanager
may designate any additional staft as needed to assist the
admnistrator in the performance of the admnistrator's duties.

Sec. 9-3-282 Responsibilities of administrator.

The adm nistrator shall be responsible for the day-to-day
admnistration and enforcement of this chapter, of franchisés
rant ed pursuart to this chapter and offranchi se agreenents.
he admnistrator's responsibilities shall include, but not be
limted to, the follow ng:

_ (a¥ to assist in the preparation of the invitation to
bid for a franchise, to establish criteria for review and ranking
of franchise bids, to review and screen bids for a franchise and
to make recomendations to the city council

_ (b?_ to monitor the tinely performance of franchisees in
maki ng application for and obtaining all certificates, permts
and agreenents as required under thrs chapter or any franchise
agr eement ;
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_ (c) to monitor the performance of franchisees in
meeting the construction timetable as provided for in this
chapter or any franchise agreement;

~(4) to advise and make recommendations to they city
council on matters which may constitute grounds for revocation of
a franchise in accordance with this chapter;

~ (e) to advise and nake recommendations to the city
cgunfll on the regulation of rates in accordance with this
chapter;

(£) to cooperate with cable s%stens and gover nment

agencies in other jurisdictions and with other franchisees in the
devel opment of, and in the supervision of, the interconnection of

syst ens;

(g) to review all franchise records, as required by
s chapter, and all franchise reports filed with the FCC and,
the admnistrator's discretion, to require the preparation and
in
u

g by a franchisee of information in addition to that

h
n
|
equired in this chapter

t
[
fil
req
h) to nmonitor franchisees' performance under the terns

R !
of this chapter and any franchi se agreenent, and to make
recommendations to the council to ensure such conpliance;

_ (i) to pronote, develop and coordinate the use of
Qubllp access channels in conjunction with the Al exandria Cable
el evi sion Advisory Conm ssion;

_ (?) to make an annual report to the council, which
shal | include an account of franchise feesreceived and _
distributed by the C|t¥ the total number of hours of utilization
of various channels with hourly sub-totals for various,
progranm ng categories, and a review of any plans submtted
during the year Dy each franchisee for devel opment of new
services;

_ (x) to conduct, with franchi sees, evaluations of the
city's cable systems at |east every three years, and to nmake
reconmendations to the city council regarding anendments to this
chapter or to franchise agreenents;

(1) to receive and investigate conplaints against
franchi sees by any person. or upon direction of the city counci
and, if warranted, to initiate enforcenment action in connection
with the conplaint;

(m) to provide staff assistance and information to the
Al exandria Cable Television Advisory Conmm ssion; and
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(n) to assist the city council in the regulation of
rates.

Sec. 9-3-283 Expenditures.

The administrator may nmke expenditures to carry out the
duties assigned in this chapter, subject to the availability of
funds.

ARTI CLE P
Alexandria Cable Television Advi sory Conm ssion

Sec. g¢-3-291 Creation.

There shall be established a comr ssion to advise the city
counci| about cable television and to pronpte and devel op access
to cabl e systems. The commission shall be known as the
Al exandria Cable Television Advi sory Conm ssion ("Commission").

Sec. 9-3-292 Menbers and term

The City council shall appoint eight menber8 of the
Conmmi ssi on, who shall be residents of the city. Fi ve nenbers
shall be citizen at-large nenbers. One nenber shall be a
representative of the Alexandria Canpus of Northern Virginia
Community College, one nmenber shall be a representative of the
Al exandria city public schools, and one nenber shall be a
representative of the Alexandria |library system Each nenber
shal|l serve a three-year term Any interim vacancy shall be
filed by the council for the unexpired portion of the term No
enpl oyee of or person with any ownership interest in a franchisee
or a franchise granted pursuant to this chapter shall be eligible
for menbership on the Comm ssion.

Sec. 9-3-293 Oficers; quorum neetings; action by majority.

A quorum of four nembers present shall be required before the
Commi ssion may take official action. A nmenber present but not
voting shall be considered in counting a quorum  The Comm ssion
shal | neet at 1least six tine8 per year. Additional neetings may
be held when necessary and may be called by the chairperson or
any two nenbers with 48 hours' notice to all menbers. Al
menbers shallbeentitled to vote, and decisions of the
Conmi ssi on shall be determ ned by majority vote ofthe nenber8
present. Menbers shall serve w thout conpensation, but my
recei ve reinbursenment for expenses subject to the availability of
f unds.

Sec. 9-3-294 Functions of the Comm ssi on.

The Conmi ssion shall have the foll ow ng functions:

L4
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(a) to neke reconmendations and advise the city governnent in
the forrmulation and inplenentation of general cable
conmmuni cations policy and pronote citizen participation in the
formul ati on of such policy through public information prograns;

(b) to encourage the use Of public access channel 6 anong the
widest range of persons, including institutions and public
agenci es;

(c) to advise the city council concerning the use of funds
for cable television access and | ocal origination progranm ng,
concerning the construction and maintenance of facilities for the
production of such programing, and concer ni Ng the education of
the public in the use of such facilities when they becone
avai |l abl e;

(d) to request the adm nistrator to provide additiona
informati on on conplaint6 against a franchisee where injury to
the public interest I S deened by the Conmission to have occurred.

Such conplaint6 will be investigated agcordin? t 0 procedures
establi shed by the Commission. Conplaint6 not resolved in a
manner deened satisfactory by the Commission will be so noted in

the permanent files maintained bythe administrator;

(e) to perform such other duties and function6 to support the
community access channel 6 as may be appropriate in order to
maxi ni ze use anong the widest range of individuals, institutions
and comunity groups; and

(f) to make anannual report to the city council which shall
include a review and evaluation of the activities of the
Commission, along with any comment6 or reconmendation6 relative
toits function6 that it nmay choose to nake.

ARTI CLE Q

State Regulation

Sec. 9-3-301 Virginia public telecommunications board.

A franchi see shall conply with all regquirements of the
Virginia Public Telecommunications Board not in conflict with FCC
regul ati ons, as such requirenments may be anmended fromtine to
tine.

ARTI CLE R
Ri ght 8 of Individuals

Sec. 9-3-311 Discriminatory practices prohibited.

(a) A franchisee shall not deny service, deny access or
otherwise discriminate against subscribers, programmer8 or
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residents ofthe city on the basis of race, color, sex, religion,
ancestry, national "origin, marital status, famlial status, age,
sexual orientation or disability.

(b) Aafranchisee shall not discrimnate or take any
retalgatorY action against a person because of the person's
exerci se of any right under federal, state or local |aw, nor may
a franchi see require a person to waive any such rights as a
condition of receiving service.

(c) Afranchisee shall not deny access or |evy different
rates or charges on any ﬁroup of potential residential cable
subscribers because of "the income of the residents of the |ocal
area in which the group resides.

(d) A franchisee shall not discrimnate in its rates or
charges among, and shall not grant undue preferences to,
subscribers, potential subscribers or an¥ group of subscribers or

otential subscribers; provided, that a tranchisee may offer
emporary, bona fide pronotional discounts in order to attract or
mai ntai n”subscribers, so long as such discounts are offered on a
non-di scrimnatory basisto simlar classes of subscribers
throughout the city,, and mayoffer discounts for the elderly,
t he handi capped orthe econom cal |y disadvantaged, and such ‘ot her
discounts as it is expressly entitled to provide under federal
| aw, ifsuch discounts are applied in auniform and consistent
manner. A franchi see shall comply with all aPpllcabIe f ederal
state or local laws and regulations relating to non-
discrimnation in the provision of cable service.

Sec. 9-3-312 Equal enploynent opportunity.

~ A franchisee shall not refuse to enploy, and shall not _
di scharge from enpl oynent or discrimnate In conpensation or in
any other terms, conditions or privileges of enploynent against,
any person because of race, color, sex, religion, ancestry,
national origin, marital status, famlial status, age, sexua
orientation or disability. Afranchisee shall conply with al
federal, state and local laws and regul ati ons governing equal
enplgygent opportunities, as the sanme may be fromtime to tine
amendéd.

Sec. 9-3-313 Subscriber privacy

(a) Afranchisee sha}l at all tinmes protect the privacy of
al| subscribers pursuant to the provisions of the Cable Act,
47 u.s.c. § 551. Afranchi see shall not condition subscriber
service on the subscriber's grant of permssion to disclose
I nformation which, under federal or state |aw, cannot be
di scl osed w thout the subscriber's explicit consent.

~ (b) Neither a franchisee, nor its agents or enpl oyees shall
without the prior witten authorization of a subscriber, sell or
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ot herwi se make available for comercial purposes the name, _
address or telephone nunber of the subscriber, or any information
that identifies the individual view ng habits of the subscriber.

(c) A franchisee shall take reasonable steps to ensure that
the privacy interests ofsubscribers, programmers and genera
citizens are not infringed as a result of any device or signal
associated with the system

Sec. 9-3-314 Restrictions on cable nonitoring.

(a) Except as otherw se provided by federal law or by this
section, a franchisee shall not monitor, arrange for the _
nonitoring of or permt any person, expressly or impliedly With
its know edge, to nonitor ‘any subscriber outlet or receiver for
any pur pose what soever, Wwithout the specific witten
authorization of the subscriber being nmonitored and then only to
the extent so authorized by the subscriber; provided, that a
franchi see may conduct such nmonitoring as nmay reasonably be
necessary for the naintenance and operation of its cablée system
and the collection of data for the purpose of ascertaining viewer
response to progranm ng.

(b) Any data collected for the purpose of ascertalnln% Vi ewer
response to Progrann1ng may be dissem nated, so long as the data
do not reveal any information, including identity, as to

I ndi vi dual subscri bers.

Sec. 9-3-315 Perm ssion of property owner required.

ExcePt as statutory or common |aw provi des otherw se, no
cable, line, wire, amplifier, converter or other equipnent owned
by a franchisee or used in conjunction with a cable system shal
be installed by a franchi see over, under or upon any property

wi thout first securing the permssion of the owner of the
property or, if applicable, the owner of an easenent which the
equi pment is to occupy. If such permssion is subsequently
validly revoked, the Tranchisee shall renove any of its equi pment
which 1s visible and nmovable, and pronptly restore the property
toits original condition, at its expense.

ARTI CLE S
Resol uti on of Di sputes
Sec. 9-3-330 Reasonabl e conduct.
_ﬁfranchisee and the city shall act reasonably and in good
t

faith, and shall deal fairly and cooperate with ‘each in
furtherance of the purposes of this chapter.
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Sec. 9-3-331 Intent.

It is the intent of the city to provide for the orderly
resol ution of any dispute between a franchisee and the city
arising out of the interpretation or enforcenent ofany provision
oft his chapter, afranchise, or afranchise agreement” or any
rul e, regulation or procedure relating to cable conmunications
matters. ~ Fact-finding and nediation shall be the nethod of
resol ving such disputes, except that disputes specifically
designated in this chapter as arbitrable may be submtted to that
process for binding resolution. None of these nethods, however
shall be the first resort of the Partles, but shall be undertaken
only after reasonable time and effort to resolve the dispute by
negotiation and agreenent.

Sec. 9-3-332 Fact-finding.

Any dispute, upon the election of either a franchisee or the
tx, shall be submtted to an expert individual, acceptable to
th parties, for an investigation of the facts and a report
ereof. Such fact-finding shall be for the purpose of
devel oping better information for the use of both parties and
shal | not "be binding on either party.

Sec. 9-3-333 Medi ation.

~ Any dispute, upon the election of either a franchisee or the
CIIK, shall besubmtted to an expert individual, acceptable to
both parties, for the purpose of facilitating discussion and
recei ving new perspectives on the issues and new proposals for
conprom se.  Such mediation shall not be binding on either party.

Sec. 9-3-334 Arbitration.

Only those matters which are expressly arbitrable under the
provisions of this chapter nmay be submtted for arbitration.
Arbitrable matters may be submtted to a single expert
individual, if both parties agree to do so. Qherw se, the
parties shall agree to a three-nember panel. Wthin 30 cal endar
daYS after appointnent of the arbitrators and upon at |east 15
cal endar days witten notice to the parties, the arbitrators
shal | commence a hearing on the dispute. Arbitration shall be
hel d under the rules and procedures of the American Arbitration
Association. Arbitration shall be binding on all parties.
Arbitration nmatters shall be held to have been adjudicated and
settled, andnot open, either directly or indirectly, for review,
Rgrsuang,to the rules and procedures of the Anerican Arbitration

soci ati on.

ci
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Sec. 9-3-335 Selection procedures.

(a) In the case of fact-finding or nediation, each party
shall, with 15 cal endar days of the election by one party to
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proceed with fact-finding or nediation, ?re?Fnt up to three nanes
each for possible service as experts. IT there I's no agreenent
on any of the names and ifone of the parties agrees, the
Anerican Arbitration Association shall select an individual to
fulfill the function as expert.

b) In the case ofarbitration, bothpartiesshall, within 15
cal endar days of their decision to proceed with arbitration,
agree upon the nunber of persons to serve on the arbitration
panel .  Such nunber shall be either one or three.  |f a single-
menber panel is agreed upon, both parties shall JOlntI¥.nane t he

|

person, utilizing the procedures established for fact-finding and

nediation. |f a three-member panel is agreed upon, the

menber ship shall be one person named by the franchisee, one

Person,nanﬁd by the city and a third person jointly nanmed bY the
ranchisee and the city. Said third person shall serve as the

presiding officer of the panel. [If there is no agreement on the

single arbitrator or the presiding officer of a three-menber
panel, the parties may decline to proceed to arbitration or may
select the single arbitrator or the panel's presiding officer, as
the case may be, by requesting the American Arbitration
Association to select an individual to serve as arbitrator or
presiding officer.

sec. 9-3-336 Fees and expenses.

Al fees ofsingle experts and arbitrators and all other.
expenses resulting from fact-finding, nmediation or arbitration
shal | be shared equally by the franchisee and the city.

ARTICLE T

Miscellaneous Provisions
Sec. 9-3-351 Conpliance with | aws.

A franchisee shall conply with all applicable' federal, state
and |ocal |aws (|nclud|n%.a | city ordinances), rules and
regul ations apart fromthis chapter, heretofore and hereafter
adopted and amended.

Sec. 9-3-352 Captions.

The captions to sections throughout this chapter are intended
solely to facilitate reading and reference to the sections and
provisions of this chapter. Such captions shall not affect the
meaning or interpretation of this chapter.

Sec. 9-3-353 NO recourse against the city.
A franchi see shall have no recourse against the city or its

officials, boards, comm ssions, agentsorenployees for any |oss,
cost, expense, damage or liability arising out ofany provision
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or requirement ofthis chapter or arising out of the enforcenent
of this chapter, unless the sane shall be caused by crimnal acts

or by Wl |l ful or gross negligence of a city officer or enployee.
Sec. 9-3-354 Rights and renedi es.

(a) The rights and renedi es provi ded by this chapter are
cunul ative and shall be in addition to and not in derogation on
of any other rights and renedies which the city, a franchisee or
anot her person may have with respect to the subject matter of
this chapter. ‘

(b) The city hereby reserves to itself the right to intervene
in any suit, action Or proceeding involving any provision of this
chapter.

(¢c) Specific nmention ofthe materiality of any of the
provi sions herein is not intended to be exclusive of any others
for the purpose of determ ning whether any failure of conpliance
hereunder is material and substantial.

(d) No franchisee shall be relieved of its obligation to
conply with any provision of this chapter by reason of a failure
on the part of the city to initiate enforcenment action against
the franchisee for a violation of the provision. Nor shall any a
failure by the city to enforce a provision of this chapter be
deenmed to waive the franchisee's violation or to void that
provi si on.

Sec. 9-3-355 Day-to-day enforcenent.

The day-to-day enforcenent of the provisions of this chapter
and any franchise granted pursuant to the chapter shall bethe
responsibility of the adm nistrator.

Sec. 9-3-356 Powers of court to enforce obedience to franchi ses.

Nothing in this chapter shall beconstrued to prevent any
party fromenforcing conpliance with the terms and conditions
contained in any franchise, pursuant to section 15.1-315 of the
Code of Virginia (1950), as anended.

Sec. 9- 3- 357 subsequent acti on bystat8 or federal agenci es.

Shoul d the commonwealth of Virginia, the FCCor any other
agency of the federal government require a franchisee to deliver
any signals in addition to those required by this chapter, to
perform any act which is inconsistent with any provision of this
chapter or to cease to performany act required bythis ch~oter
or a franchise agreenent, the franchisee shall so notify the
city.

82



Sec. 9-3-358 Amendnents to this chapter

In order to further the pu&goses of this chapter, to
facilitate the provision of additional communications services to
the city throu? the use of cable television and cable systens,
and to ensure that the benefits of such services will reach city
residents, the city retains the right to amend this chapter, and
no provision to the contrary in a rranchise or franchise
agreenent shall beof any forceor effect.

Sec. 9-3-359 Incorporation by reference.

Except as otherw se agreed bK_a franchisee and the city, a
franchise granted pursuant to this chapter shall incorporate by
reference this chapter into such franchise as fully asif set
forth therein.

Sec. g-3-360 Prohibition of ownership by city enployees.

Persons enpl oyed by the city who are involved in the

admnistration or enforcement of this chapter and menbers of
their inmediate famlies shall not own any individual or joint
interest, control or holding, direct or indirect, in a franchisee
in the formof shares of stock, notes or other indebtedness, in
trust or otherwise. The prohibition ofthis section shall also
apply to nembers of the C|t¥ council, the city attorney and
menbers of their immediate famlies.

Sec. 9-3-361 Force majeure.

~ A franchisee shall not be deened in default with provisions of
Its franchise where performance was rendered inpossible by war or
riots, civil disturbances, natural catastrophes or other ~
circunstances beyond the franchisee's control, and a franchise
shall not berevoked or a franchisee penalized in 6uch a
situation, provided that the franchisee takes inmediate and
diligent steps to bring itself into conpliance with its Franchise
wi thout unduly endangering the health, safety and integrity of
the franchisee's enpl oyees or property, or of public rights-of-
way, public or private property or the public.

Sec. 9-3-362 Public energency.

In the event of ammjor public emergency or disaster, as

det erm ned by the admnistrator, a franchiseé inmediately shal
make its cable system enployees and property, asnmay be
necessary, available foruse (y the city ora civil defense or
overnnental agency designated by the city to operate the system
or the termof such emergency or disaster, for energency
purposes. The city shall ‘return use of the system enployees and
property to the franchisee after the emergency or disaster has
ended or has been dealt wth,
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Sec. 9-3-363 Connections to systenm use of antennae.

(a) Subscribers shall have the right to attach devices to a
franchi see's cable systemthat will allowthemto |awfully
transmit signals or services, for which they have paid the
franchi see, to VCRs, receivers and other termnal equipnment, and
a franchisee shall provide information to subscribers that wll
enabl e t hem to adjustsuch devices so that they nay be used with
the franchisee's system  Subscribers also shall have the right
to use their own renote control devices and converters, and ot her
simlar equipnent.

(b) Afranchi see shall not, as a condition of providing cable
service, require any subscriber or potential subscriber to renove
any existing antenna, shall notdisconnect an antenna except at
the express direction of the subscriber or potential subscriber,
and shal | not_Prohlblt or dlscoura%e a subscriber frominstalling
an antenna switch, provided that the subscriber's equi pment and
installation are consistent with applicable codes.

Sec. 9-3-364 Severability.

| f any provision of this chapter shall, to any extent, be held
to be invalid or unenforceable, the remainder of the chapter
shall bevalid in all other respects and shall continue to be
effective. In the event of a subsequent change in applicable |aw
under which the provision that had been held rnvalid is no Ionger
invalid, the provision shall thereupon return to full force an
effect without further action bythe city, unless the city
determ nes ot herw se.

Section 3. That this ordinance shall becomeeffective
upon the date and at the time of its final passage.
PATRICIA S. TICER
Mayor
Final Passage: June 18, 1994
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